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Recent Development: Do Computer Purchasers Need Lemon
Aid?
Rebecca Crandall'
I.

Introduction

Fifteen years ago, state legislatures around the country had
either recently passed, or were considering, legislation to protect
consumers from purchasing "lemon, 2 cars. In 1985, "[d]isputes
over automobile warranties constitute[d] some of the most
intractable problems that [arose] between manufacturers and
consumers." 3 By 1993, all fifty states and the District of Columbia
had passed lemon laws for cars.4 State legislatures passed these
laws partially in response to considerable litigation over warranty
disputes. 5 Ten years later, the question of lemon aid resurfaces as
at least three state legislatures 6 consider whether computer
purchasers, like car buyers, need protection.
Each year, millions of people purchase computers, and
many of these consumers have difficulties with their new
' J.D. Candidate, University of North Carolina School of Law, 2004.
2 A "lemon" car or computer is one that has a defect that substantially impairs its
use, value, or safety. Lemon Law Information, Car Lemon, at

http://www.carlemon.com (last visited Mar. 22, 2003) (on file with the North
Carolina Journal of Law & Technology).

3 Joan Vogel, Squeezing Consumers: Lemon Laws, Consumer Warranties,and

a ProposalforReform, 1985 ARIZ. ST. L.J. 589, 610 (1985).

4 Clifford P. Block, Arkansas's New Motor Vehicle Quality Assurance
Act -A
Branch of Hopefor Lemon Owners, 16 U. ARK. LITTLE ROCK L. REV. 493, 501

(1994) (discussing the passage of Arkansas' automobile "lemon law"). See, e.g.,
CAL. CIV. CODE § 1793.2 (West 2003); CONN. GEN. STAT. §§ 42-179 to -186
(2003) (passed 1982); FLA. STAT. ANN. §§ 681.10- .117 (West 2003); N.Y.
GEN. Bus. LAW §§ 198-a to 199 (Consol. 2003); S.D. CODIFIED LAWS §§ 326D-1 to -11 (Michie 2003) (passed 1993); TEX. REV. CIV. STAT. ANN. art.
4413(36), § 6.07 (Vernon 2003).
5 Vogel, supra note 3, at 660.
6 Pennsylvania, Illinois, and Tennessee state legislatures have
considered
legislation for lemon computers over the past three years. See infra Part Ill.
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machines.7 Ron Mazur of Illinois spent $3,500 on a Dell computer
in 1999. In less than a month, his personal computer (PC) 8 was
smoking. 9 Mr. Mazur worked with Dell to have his power source
repaired four or five times over the next six months. During
Mazur's final telephone conversation with Dell representatives, the
representatives decided that the trouble was due to Mazur's cats
and possible faulty wiring in his apartment." Dell's technical
support staff was not interested in the fact that none of Mazur's
neighbors had experienced similar problems.12 Further, Mazur's
3
backup PC continued to function throughout the same period.1
In a January 2001 survey, PC World found that almost one
out of eleven respondents bought computers that did not work
upon first use. 14 Of the 13.6 million desktop PCs sold in 2002,
ConsumerReports found that about 1.9 million of them had
serious problems within the first month of ownership; an estimated
544,000 of them were inoperable when buyers started the
machines; and approximately 150,000 were lemons.15 This means
that almost fifteen percent of computer purchasers in 1999 had to
return and/or repair a new computer.
7 ConsumerReports.org, Having trouble with your personalcomputer?, at

http://www.consumerreports.org/main/detailv2.j sp?CONTENT%3C%3Ecntid=
84767&FOLDER%3C%3Efolder-id=84747&bmUID=1046983710692 (last
visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology).
8 In the scope of this article, the author's use of the term "PC" does not by
implication specifically include or exclude any particular computer
manufacturer.
9 Christine Tatum, PC Lemon Law, CHI. TRIBUNE, May 5, 2002, 2002 WL
21242753.
0
-1d.
" Id.
12id.
13id.
14Frank Thorsberg, PC Lemon Laws, PC WORLD, Sept. 2001, at 32, availableat
2001 WL 2133743.
15 ConsumerReports.org, supra note 7. See also Free lemon-aidfor computer
owners, CONSUMER REPORTS, Aug. 2001, at 7, available at
http://www.consumerreports.org/main/detailv2.jsp?CONTENT%3C%3Ecntid=
90451 &FOLDER%3C%3Efolder id=3215&bmUID 1048797814083 (last
visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology).
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Because computers have become such a common part of
daily life, 16 federal and state legislatures should safeguard
consumers by providing "lemon aid" for computer purchasers.
Until statutory protections are in place to protect consumers from
lemon computers, consumers can take steps to help protect
themselves from computer manufacturers.
This article first discusses existing consumer protection
laws-the Uniform Commercial Code (UCC) and the MagnusonMoss Warranty Act (MMWA)-and their shortcomings within the
context of providing protection for computer purchasers dealing
with a lemon. Next, the article examines legislation recently
proposed in Pennsylvania, Illinois, and Tennessee-the Computer
Lemon Act-and demonstrates that uniform passage of this type of
law will better protect consumers from faulty computer products.
Finally, the article suggests what consumers can do to protect
themselves until state and federal legislators provide protective
legislation.
II.

Existing Laws
A. The UCC

The standard computer warranty is mystifying to the
average consumer. 17 Computer warranties are so difficult to read
16

In 1984, fewer than nine percent of households owned computers. By 1989,

the number had risen to fifteen percent. In August 2000, fifty-one percent of
American households owned one or more computers. Eric C. Newburger,
Current PopulationReports: Home Computers and Internet Use in the United
States 1, U.S. Census Bureau, at http://www.census.gov/prod/2001pubs/p23207.pdf (Sept. 2001) (on file with the North Carolina Journal of Law &
Technology).
17 See Vogel, supra note 3, at 593-94 ("The (car) warranty provisions are
typically so complex that an ordinary consumer can rarely understand them.").
Further, as with automobile warranties, computer warranties tend to
confuse consumers with contradictory terms. Warranties that major
manufacturers provide generally disclaim or limit implied warranties but declare
that state laws may provide consumers with more rights than the warranty
allows. See Compaq, Warranty Information, at
http://hl8000.wwwl.hp.com/support/warrantyupgrades/webstatements/I 7649
9.html (July 2002) (on file with the North Carolina Journal of Law &
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that many (if not most) consumers do not read them.' 8 Should a
buyer be in the unusual and fortunate position to both read and
understand the terms of the warranty, she nevertheless finds herself
unable to bargain for additional protection; she must either accept
the conditions of the warranty as written, or forego her computer
purchase from large manufacturers and retailers.
Article Two of the UCC governs the effect of warranties on
actual warranty coverage. 20 Under the UCC, there are two major
protections offered to consumers: revocation of acceptance and
breach of warranty. 2 ' Although these sections of the UCC provide
protection for purchasers of defective products, other sections
diminish that protection by giving manufacturers the option of

Technology); Dell, Warranties,at
http://www.dell.com/us/en/gen/misc/policy_01 _policy.htm (last visited Mar. 6,
2003) (on file with the North Carolina Journal of Law & Technology); IBM,
Statement ofLimited Warranty, at http://wwwS.ibm.com/servers/support/machine warranties/PDF/english2.pdf (last visited
Apr. 2, 2003) (on file with the North Carolina Journal of Law & Technology).
'8 A survey found that only 28.4% of purchasers read warranties before product
purchase, and this number is likely to be inflated. ARTHUR YOUNG & CO.,
Executive Summary to WARRANTIES RULES CONSUMER BASELINE STUDY x, xiii
(1979).
This trend has probably continued for several reasons. First, warranties
are often long and printed in small type. By the time a consumer receives a
copy of a warranty, she likely has already made the decision to purchase the
product and will not take the time to read the fine print. Second, consumers lack
knowledge regarding warranty terms. Even if consumers read their computer
warranties, most do not know about implied warranties of fitness or
merchantability, nor are they familiar with the laws of their state regarding such
warranties.
'9 Customer service representatives from major computer manufacturers
explained that "the terms are the terms." Telephone Interview with Gateway
(Apr. 2, 2003); Telephone Interview with IBM (Apr. 2, 2003); Telephone
Interview with Toshiba (Apr. 2, 2003).
20 U.C.C. §§ 2-313 to -318 (2002); see also Vogel, supra note 3. All states
except Louisiana have adopted Article Two of the U.C.C. Julian B. Bell,
Comment, Ohio's Lemon Law: Ohio Joins the Rest of the Nation in Waging
War Against the Automobile Limited Warranty, 57 U. CIN. L. REV. 1015, 1015
n.3 (1989); see also H.R. Rep. No. 93-1107, at 7706 (1974).
21 U.C.C. §§ 2-314, 2-315, 2-608 (2002); Block, supra note 4, at 494.
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limiting their2 responsibilities through disclaimers and similar
2

provisions.

1. Revocation of Acceptance
Under the UCC, there are two types of acceptances that are
subject to revocation.2 3 First, there is the situation where
"acceptance was reasonably induced either by the difficulty of
discovery before acceptance or by the seller's assurances. ' 24 A
typical scenario might involve a consumer who discovers a
nonconformity immediately after purchase. Assume that someone
bought a Compaq desktop computer system from an electronics
store. After she returned home and plugged in her new PC, she
discovered that the machine would not turn on because the power
supply was defective. According to the UCC, Joan ma:y take the
PC back to the store because this defect reasonably induced
25
revocation by substantially impairing the value of the machine.
The second type of revocable acceptance occurs when
acceptance is based on "the reasonable assumption that its
nonconformity would be cured and it has not been seasonably
cured ....
,26 This situation would arise, for instance, when a
consumer attempts to have the computer repaired but, after
repeated attempts at repair fail, decides to revoke acceptance. For
example, assume Jeff purchased a laptop computer. A week after
its arrival, he discovered that the sound card, which is part of the
motherboard, did not work. He spent several hours on the phone
with technical support and ultimately had to send the computer in
for repairs. When the manufacturer returned the computer, Jeff
discovered that the problem had not been corrected. He again
contacted the manufacturer and repeated the entire process twice
more. When the manufacturer returned his computer to him for the
third time, the sound card still did not work. At this time, Jeff

22 U.C.C. § 2-316 (2002).
23

24

Id. § 2-608.
1d. § 2-608(1)(b).

25 See Block, supra note 4, at 495.
26 U.C.C. § 2-608(1)(a) (2002).
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could revoke his acceptance of the computer because the
manufacturer did not seasonably cure the nonconformity.
The remedy for revocation of acceptance is generally a
refund of the purchase amount.27 The problem with invoking this
remedy for computers is that a buyer can revoke acceptance only
for defects existing at the time of purchase.28 Thus, if the defects
arise after purchase, revocation is not an option. 29 Moreover,
computer manufacturers often include a "repair-and-replacement"
clause, further limiting the consumer's ability to revoke
acceptance.3 0 The consumer must then consider whether the UCC
offers relief under a breach of warranty action.
2. Breach of Warranty
The UCC recognizes three types of warranties: express
warranties, implied warranties of fitness for a particular purpose,
and implied warranties of merchantability. 3 1 Unfortunately, these
warranty protections are insufficient for computer purchasers.
Under UCC § 2-313(1), sellers may create express
warranties in one of three ways:
(a) Any affirmation of fact or promise made by the
seller to the buyer which relates to the goods
and becomes part of the basis of the bargain
creates an express warranty that the goods shall
conform to the affirmation or promise.
(b) Any description of the goods which is made part
of the basis of the bargain creates an express
27

1d. § 2-711(1).

28

Id. § 2-608.

29

For example, if Jane's power supply died due to a manufacturing defect after

three months of owning and using her Compaq, she probably would not be able
to revoke her acceptance because it might be considered to be outside a
"reasonable time." Id. § 2-608(2); see also Block, supra note 4, at 496.
30
See, e.g., Christian v. Sony Corp. of Am., 152 F. Supp. 2d 1184, 1189 (D.
Minn. 2001) (holding that Sony's repair-and-replacement clause legitimately
limits consumers' remedies).
3"U.C.C. § 2-314 to 315 (2002). See Susan Butler, Stuck with a Lemon?,
COMPUTER LIFE, Jan. 1997, at 87, availableat 1997 WL 8920026.
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warranty that the goods shall conform to the
description.
(c) Any sample or model which is made part of the
basis of the bargain creates an express warranty
that the whole of the goods shall conform to the
sample or model.3 2
For a buyer to recover for breach of an express warranty, the seller
must violate the actual terms of the contract.3 3 Because most
computer warranties specifically state that any defect with the
machine will be remedied by repair, 34 manufacturers have
considerable leeway so long as they continue to make reasonable
repair attempts. Thus, a manufacturer would not be in violation of
the actual terms of the warranty so long as it attempts to repair the
machine.35 Because the consumer purchased the computer
intending to use it, this remedy proves insufficient because it
deprives the consumer of use while the manufacturer repairs the
computer.
The implied warranty of fitness for a particular purpose is
fairly specific in its requirements. This warranty requires that the
goods must be fit for a particular purpose when "the seller at the
time of contracting has reason to know any particular purpose for
which the goods are required and that the buyer is relying on the
seller's skill or judgment to select or furnish suitable goods. 3 6
The drafters of this section explain that a "particular purpose" is
different from an ordinary purpose "in that it envisages a specific
use by the buyer which is peculiar to the nature of his business
whereas the ordinary purposes for which goods are used are those

32

U.C.C.

§ 2-313(1) (2002).

33 Block, supra note 4, at 497.
34 See, e.g., Dell, supra note 17; Gateway, Standard Terms of Sale andLimited
Warranty Agreement, at
http://www.gateway.com/about/legal/warranties/Terms_aug02.pdf (last visited
Mar. 6, 2003) (on file with the North Carolina Journal of Law & Technology).
35 More specifically, the manufacturer's continual attempts at repair show a
good faith effort at repair; so long as the manufacturer continues to make these
attempts, it is abiding by the warranty. Thus, a successful repair is not actually

required for warranty compliance.
36 U.C.C. § 2-315 (2002).
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envisaged in the concept of merchantability and 37go to uses which
are customarily made of the goods in question."
There are several elements that the buyer must demonstrate
in order to prove breach of the warranty of fitness. First, she must
demonstrate that the seller knew of her special purpose. Next, she
must show that she actually relied upon the seller's "skill or
judgment,, 38 meaning that the implied warranty is available only
against the direct seller. 39 Finally, a breach occurs only when the
computer is not suitable for the specific purpose. 40 For instance, a
breach of the warranty of fitness might arise if the consumer
sought to purchase a computer to play a game, 4 1 if this intention
was communicated to the seller, if the seller recommended a
particular PC, and if the PC could not then be used to play the
game. 4 2 Alternatively, if the problem were something that affected
ordinary computer use, 43 then the implied warranty of
merchantability would be breached.
A warranty of merchantability, requiring that a product
perform as expected and described, is much more important to
consumers, particularly in the computer purchase context, because
it is more likely to provide some form of relief.44 Specifically, the
goods must:
(a) pass without objection in the trade under the
contract description; and
(b) in the case of fungible goods, [be] of fair
average quality within the description; and

37 Id. at cmt. 2.
38

Id. § 2-315.
39 Vogel, supra note 3, at 599.
40

id.

41 For example, the game Unreal Tournament 2003 requires specific system
requirements. See F.A.Q., at http://www.unrealtournament2003.com/?faq (last

visited Apr. 9, 2003) (on file with the North Carolina Journal of Law &
Technology).
42 See Vogel, supra note 3, at 600.
43 For example, a problem with the keyboard, hard drive, or monitor would
affect ordinary use. These types of problems would be considered under the
implied warranty of merchantability, not the warranty of fitness.
44 Butler, supra note 31; Vogel, supra note 3, at 600.
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(c) [be] fit for the ordinary purposes for which such
goods are used; and
(d) run, within the variations permitted by the
agreement, of even kind, quality and quantity
within each unit and among all units involved;
and
(e) [be] adequately contained, packaged, and
labeled as the agreement may require; and
of fact
(f) conform to the promises or affirmations
45
made on the container or label if any.
This implied warranty offers considerable protection to consumers
46
because lemons, by definition, do not meet these requirements.
Though many consumers with computer problems may be
able to demonstrate a breach of the implied warranty of fitness and
the implied warranty of merchantability, the UCC also allows the
merchant to easily exclude or modify both.4 7 To amend or
disclaim the warranty of merchantability, the merchant simply has
to mention the word "merchantability" in a manner that is
"conspicuous" in its disclaimer. 48 Similarly, to exclude or modify
an implied warranty of fitness, the disclaimer "must be by a
writing and conspicuous.,, 49 Dell's ninety-day Limited Warranty,
for example, states,
ALL EXPRESS AND IMPLIED WARRANTIES
FOR THE PRODUCT, INCLUDING BUT NOT
LIMITED TO ANY IMPLIED WARRANTIES OF
AND CONDITIONS OF MERCHANTABILITY
AND FITNESS FOR A PARTICULAR PURPOSE,
ARE LIMITED IN DURATION TO THE
LIMITED WARRANTY PERIOD SET FORTH
ABOVE AND NO WARRANTIES, WHETHER
EXPRESS OR IMPLIED, WILL APPLY AFTER
SUCH PERIOD.5 °
41 U.C.C. § 2-316 (2002).

46 Vogel, supra note 3,
41 U.C.C.
48

Id.

at 600.

§ 2-316 (2002).

49 id.
50 Dell, supra note 17.
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As shown, Dell clearly limits express and implied warranties to the
term of the limited warranty-ninety days. Like Dell, most
merchants also disclaim or strictly limit their liability. 5 Thus,
lemon purchasers generally are unlikely to find sufficient relief
under the UCC.

52

53
B. The Magnuson Moss Warranty Act (MMWA)

Unlike the UCC, applicable to contracts in general, the
MMWA specifically addresses consumer product warranties. The
MMWA governs these warranties by requiring that sellers provide
consumers with notice of a warranty prior to purchasing a product,
54
as well as information regarding the scope of that warranty.
Through hearings in the Subcommittee on Commerce and Finance,
Congress recognized the need for:
(1) requiring that the terms and conditions of

written warranties on consumer products be clearly
and conspicuously stated in simple and readily
See Gateway, supra note 34. IBM states: "If no warranty statement is
provided, then used equipment is provided AS-IS WITHOUT ANY
WARRANTIES, EXPRESS OR IMPLIED, INCLUDING BUT NOT LIMITED
TO THE WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A
PARTICULAR PURPOSE." IBM, WarrantyInformation, at
http://www.ibm.com/support/warranties/us/ (last visited Mar. 6, 2003) (on file
with the North Carolina Journal of Law & Technology). See also IBM, supra
note 17.
52 Courts consistently uphold carefully drafted disclaimers. See
Brevorka v.
Wolfe Constr., Inc., 573 S.E.2d 656, 660 (N.C. App. 2002) (finding disclaimer
of express warranties valid); Watson v. Damon Corp., 2002 WL 32059736, *5
(W.D. Mich. 2002) (holding disclaimer of implied warranties valid).
53 Congress passed the Magnuson Moss Warranty Act in 1975 in response to
complaints dating back to the 1950's about inadequate consumer protection
from manufacturers who refused to perform in accordance with their warranties.
See H.R. REP. No. 93-1107, 7700 (1974). The bill was introduced by Reps.
Moss, Eckhardt, Helstoski, Breckinridge, Dingell, Adams, and Carney. Id. at
7704.
54 Vogel, supra note 3, at 610; Understandingthe Magnuson-Moss Warranty
Act, Grimes & Reese, P.L.L.C., at
http://www.mlmlaw.com/library/guides/ftc/warranties/undermag.htm (last
visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology).
51
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understood language, (2) prohibiting the
proliferation of classes of warranties on consumer
products and requiring that such warranties be
either a full or limited warranty with the
requirements of a full warranty clearly stated, (3)
safeguards against the disclaimer or modification of
the implied warranties of merchantability and
fitness on consumer products where a written
warranty is given with respect thereto, and (4)
providing consumers with access to reasonable and
effective remedies where there is a breach of a
warranty on a consumer product.55
Unfortunately, to the detriment of consumers, the MMWA did not
fully realize these goals.
For purchases of lemon computers, the MMWA facilitates
consumers' actions for breach of warranty in two ways. First, it
makes breaching a warranty a violation of federal law.56 Second,
the MMWA allows consumers to recover court costs and
reasonable attorneys' fees.57 Because of this allowance, consumers
can, in effect, receive free legal assistance from attorneys willing
to take cases on a contingency fee basis. In fact, many law firms
now specialize in "lemon aid" for defective products; 58 one firm's 59
motto is: "You have NOTHING to lose... Except your lemon."
A major shortcoming of the MMWA, however, is that it
does not advocate litigation. Instead, it encourages companies to
use informal dispute resolution mechanisms. 60 In fact, the
MMWA allows manufacturers to include a provision in their
warranties that requires consumers to try to resolve warranty
"
56

H.R. REP. No.93-1107, at 7711.
15 U.S.C. § 23 10(d) (2001).

57

Id. See also Dani K. Liblang, LitigatingLemons for a Living, I ANN. 2001
ATLA-CLE 1043 (2001).

Visit Lemon Law America at http://www.lemonlawamerican.com for links to
firms specializing in assistance with lemons (last visited Mar. 6, 2003) (on file
with the North Carolina Journal of Law & Technology).
59 Kimmel & Silverman, P.C., at http://www.computerlemonlaw.com/ (last
visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology).
60 15 U.S.C. § 23 10(a).
58
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disputes by means of an informal dispute resolution mechanism
before going to court. 61 This requirement is not helpful to
consumers in search of a final resolution to their computer
problems because computer manufacturers typically specify the
jurisdiction in which the arbitration is to occur. 62 Thus, if Joan in
Florida bought a defective computer that came with a clause

specifying arbitration in South Dakota, she would have to fly
across the country to have her complaint heard. The problem is
that the cost of the plane ticket may well exceed the cost of the

computer. While some jurisdictions have held these arbitration
clauses unenforceable,63 not all agree.64
Lemon-law attorneys explain that the MMWA "allows
manufacturers to argue that the law applies only to full warranties,
not to the limited warranty they provide.
,65 This assertion
stems from section 2303(a), which states:
(1) If the written warranty meets the Federal
minimum standards for warranty set forth in section
2304 of this title, then it shall be conspicuously
designated a "full (statement of duration) warranty".
(2) If the written warranty does not meet the Federal
minimum standards for warranty set forth in section
2304 of this title, then it shall be 66conspicuously
designated a "limited warranty".
Id.; see Understandingthe Magnuson-Moss Warranty Act, supra note 54.
62 Telephone Interview with Craig Kimmel, Partner, Kimmel & Silverman (Feb.
61

5, 2003).

63

Borowiec v. Gateway 2000, 772 N.E.2d 256, (Ill.
App. Ct. 2002); Brower v.

Gateway 2000, 246 A.D.2d 246 (N.Y. App. Div. 1998).
64 Hill v. Gateway 2000, Inc., 105 F.3d 1147 (7th Cir. 1997); Westendorfv.

Gateway 2000, Inc., 2000 Del. Ch. LEXIS 54 (Del. Ch. 2000), aff'd, 763
A.2d 92 (Del. 2000); Edmond v. Gateway 2000, Inc., 2001 WL 359176
(Conn. Super. 2001).
65 Lemon Aidfor PCs Gone Sour, CONSUMER REPORTS, Nov. 2000, at 8,
availableat
http://www.consumerreports.org/main/detailv2.jspCONTENT%/3C%3Ecnt id=
18679&FOLDER%3 C%3 Efolder id= 18151 &ASSORTMENT%3C%3East id=
93463 (last visited Mar. 6, 2003) (on file with the North Carolina Journal of Law
& Technology).
66 15 U.S.C. § 2303(a) (2001).
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By stating that meeting minimum standards applies only to full
warranties, the MMWA does not establish any minimum standards
67
for limited warranties or any mechanism for their enforcement.
Thus, because computer manufacturers provide only limited
warranties, the MMWA offers consumers little assistance.
The MMWA particularly fails purchasers with regard to
implied warranties. 68 Section 108 of the MMWA provides that a
manufacturer may not disclaim or modify any implied warranty
when the manufacturer includes a written warranty with the
product, or if the manufacturer enters into a service contract with
the consumer for the product within ninety days of purchase.69
Thus, the MMWA guarantees that consumers receive the basic
protection of implied warranties despite any claims to the contrary
in the warranty. 70 Within that same section, however, the MMWA
permits implied warranties to be "limited in duration to the
duration of a written warranty of reasonable duration, if such
limitation is conscionable and is set forth in clear and unmistakable
71
language and prominently displayed on the face of the warranty."
Therefore, if a manufacturer offers a ninety-day limited warranty,
it can limit the implied warranties to that three-month period, and a
purchaser who fails to detect a defect within that time period is left
without relief.
Thus, there are simply too many defects in the MMWA to
sufficiently protect consumers with regard to computer
purchases. 72 All these uncertainties and the ability to escape
liability allow computer manufacturers too much leeway in
warranties. Consumers are left confused by the vagueness of the
73
standards stipulating what sellers must do to correct problems.

67 Michael F. Brockmeyer, Federaland State WarrantyLaws, SG076 ALI-ABA
521, 527 (2002).
68 For more on implied warranties, see infra Part II.A.2.
15 U.S.C. § 2308(a) (2001).
70 Understandingthe Magnuson-Moss Warranty Act, supra note 54.
71 15 U.S.C. § 2308(b) (2001).
69

72Vogel, supra note 3, at 615.
73Thorsberg, supra note 14.
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III. Taking Legislative Action
Two decades ago, state legislatures began to recognize the
inadequacies of the UCC and the MMWA in protecting consumers
from purchasing lemon cars. 74 As of 1993, all fifty states have
passed automobile lemon laws in recognition of the special
complexities of car sales. 75 Now computers, like cars, have
become an important part of people's everyday lives, and
purchasing a computer is almost as important as purchasing a car.
warranties are
Unfortunately, like automobile warranties, computer
7 6
subject to certain abuses and lack of attention.
With hundreds of thousands of people in search of a
remedy for their lemon computers,7 7 it is time for state legislatures
to further consumer advocacy by enacting lemon laws for
computers. Three state legislatures have already begun to confront
the issue. In 1999, Pennsylvania became the first state to act when
Representative T.J. Rooney, along with several colleagues,
introduced House Bill No. 1817.7 It was sent to the Consumer

74 Carol S. Nance, Comment, Virginia'sLemon Law: The Best Treatmentfor
Car Owner's Canker?, 19 U. RICH. L. REv. 405 (1985).
The consumer advocacy movement of the late 1970's induced
the Congress and the state legislatures to enact numerous
consumer protection statutes. Unfortunately, several years
elapsed before the public and the legislatures realized that
those statutes did not protect the consumer in what is
frequently the consumer's most significant personal
purchase-the automobile.
Id. For more information on state lemon laws, visit National Lemon Law
Center, at http://www.nationallemonlawcenter.com (last visited Mar. 6, 2003)
(on file with the North Carolina Journal of Law & Technology).
75 Nance, supra note 74, at 405. See also supra note 4.
76 Craig Kimmel, Address at the ComputerLemon Law Conference, video clip
at http://www.computerlemonlaw.com/video.html (last visited Mar. 6, 2003);
telephone interview with Craig Kimmel, Partner, Kimmel & Silverman (Feb. 5,
2003).
77 See supra Part I.
78 Computer Lemon Act, H.B. 1817 (Pa. 1999), availableat
http://www.legis.state.pa.us/WU01/LIIBI/BT/1999/0/HB 1817P2226.HTM (last
visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology).
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Affairs Committee in August where it languished. 79 However, its
sponsors plan to reintroduce the bill and urge its passage this
year.8° In March 2001, the Illinois House considered a nearly
identical bill, 81 and it passed overwhelmingly. 82 It was referred to
the Senate Rules Committee in April and, regrettably, was never
brought to a vote. 83 Tennessee Senate Bill No. 2642 suffered a
similar fate when it failed to move past a brief introduction in
January 2002.84 Although none of these bills have passed yet, it is
important to remember that, similarly, states did not pass car lemon
laws immediately. 85 Arguably, these three state legislatures have
begun to pave the way by setting out the necessary provisions of a
Computer Lemon Act that all states should consider. In the
proposed Computer Lemon Act bills ("the Act"), there are several
substantive provisions common to all three versions that would
assist consumers in need of lemon aid.
A. Coverage
The Act's coverage has two aspects: defining both the
purchaser who is covered and the time period of that coverage.
Through its definition of "purchaser," the Act extends coverage not
79 Id.
80

Telephone Interview with Craig Kimmel, Partner, Kimmel & Silverman (Feb.

5, 2003).
81 Computer Lemon Act, H.B. 1046, 92nd Gen. Assem. (Ill. 2001), available at
http://www.legis.state.il.us/legislation/legisnet92/hbgroups/hb/920HB I 046LV.ht
ml (last visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology) [hereinafter I1l. H.B. 1046].
82 Status of H.B. 1046, 92nd Gen. Assem. (Ill. 2001), available at
http://www.legis.state.il.us/legislation/legisnet92/status/920HB 1046.html (last
visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology).
83 Id.
84 Computer Lemon Act, S.B. 2642, 102nd Gen. Assem. (Tenn. 2002) available
at http://www.legislature.state.tn.us/bills/PreviousGA/BILL/SB2642.pdf (last
visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology).
85 Arkansas did not pass a lemon law statute until 1993, more than
a decade after
Connecticut and California led the way. Block, supra note 4; 7 WEST'S
ENCYCLOPEDIA OF AM.

L. 16 (1998).
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only to an individual who is a resident or temporary resident of the
state, but it also covers businesses within the state that have less
than thirty personal computers. 86 Because many small businesses
rely heavily upon computers, the Act is a great improvement over
some states' car8 lemon
laws which only provide for personal,
7
family vehicles.

The Act is unambiguous in its specification of the terms
under which manufacturers must repair or replace computers. For
the first twenty-four months of use, the purchaser is entitled to
effective repairs by the manufacturer for any problems.8 8 Even if
the manufacturer has specified a shorter length of time, it still must
89
cover repairs for any nonconformity during the first two years.
The Act does not prohibit the manufacturer from specifying a
longer warranty period. 90 Because the average computer purchaser
expects to use the computer for at least three or four years,929 1 these
requirements signal great strides for consumer protection.
86

Tenn. S.B. 2642 § 1(2)(7); I11.H.B. 1046 § 5; Computer Lemon Act, H.B.

1817, § 2 (Pa. 1999).
The rationale behind covering small businesses as opposed to larger
businesses is that these companies with a large number of computers are likely
to have special service contracts with computer manufacturers. Since a large
company is such an important customer for a manufacturer, there is no need to
provide it with additional protection; the free market economy dictates that the
manufacturer will either provide the business with working computers or lose
the company's business. Smaller businesses, on the other hand, are more likely
to purchase computers just like individuals because it is more economical to do
SO.

See, e.g., S.C. CODE ANN. § 56-28-10(1) (Law. Co-op. 2002) ("'Consumer'
means the purchaser or lessor, other than for purposes of resale, of a motor
vehicle normally used for personal, family, or household purposes .... ).
88 Tenn. S.B. 2642 § 4(a); 11. H.B. 1046 § 15(a); Penn. H.B. 1817 § 4(a).
89 Tenn. S.B. 2642 § 4(a); Ill. H.B. 1046 § 15(a); Penn. H.B. 1817 § 4(a).
87

"Nonconformity" means a "defect, condition, or malfunction that
impairs the use of a computer device or causes it to operate in a manner not
intended." Tenn. S.B. 2642 § 1(2)(5); I1l. H.B. 1046 § 5; Penn. H.B. 1817 § 2.
90 Tenn. S.B. 2642 § 4(a); I1l. H.B. 1046 § 15(a); Penn. H.B. 1817 § 4(a).
91 A survey in Seattle, Washington, found that the average age of computers in

Seattle homes was 2.42 years.

CITY OF SEATTLE INFORMATION TECHNOLOGY
INDICATORS PROJECT, Residential Technology Survey Summary of Results
(2001), at 6, available at
http://www.cityofseattle.net/tech/indicators/Final%20Summary%20Report.pdf
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Because the requirements allow for such extended

protection, computer manufacturers will likely claim that the
legislation goes too far, and they may well succeed in their
arguments. After all, car manufacturers have been successful in
limiting lemon warranties to less than two years for machines that
are intended to last for about ten years. 93 The manufacturers'
arguments in both situations are the same: extending coverage will
result in more arbitration or litigation and the number of machines
considered lemons would increase. 94 The effect, they claim, would

(on file with the North Carolina Journal of Law & Technology). University
technology departments suggest that the life expectancy of a computer is three
or four years. See Iowa State University, Purchasinga Computer, at

http://www.extension.iastate.edu/Publications/PM1789A.pdf (last visited Mar.
6, 2003) (on file with the North Carolina Journal of Law & Technology); St.
Olaf College, Recommendations on Computer Purchases,at
http://www.stolaf.edu/services/iit/helpdesk/recommendations.html (last visited
Mar. 6, 2003) (on file with the North Carolina Journal of Law & Technology);
Texas A&M University System, Buying a Computer, at
http://texasextension.tamu.edu/techtips/MKT-3373.pdf (last visited Mar. 6,
2003) (on file with the North Carolina Journal of Law & Technology).
92 Car lemon laws often provide repair coverage for only one or two years. See
CONN. GEN. STAT. § 42-179(b) (2003) (provides two years of coverage); FLA.
STAT. ANN. § 681.114(2) (West 2003) (provides one year of coverage); N.C.
GEN. STAT. § 20-351.2 (2003) (provides one year of coverage). Auto lemon law
time limits may be insufficient for machines that are so costly and are meant to
last for ten years or more. For computers, however, eighteen months is an
appropriate coverage period, especially considering most consumers expect to
use their computers for only three to five years. See supra note 91. The
rationale for shortening the length of coverage from two years to eighteen
months is that technology changes so quickly that computers become outdated
practically upon purchase. Moore's Law states that the number of transistors on
a chip doubles every eighteen months, thus greatly increasing processor speed.
Richard V. Dragan, The Meaning of Moore's Law, PC MAGAZINE, June 2001,
available at http://www.pcmag.com/article2/0,4149,4092,00.asp (on file with
the North Carolina Journal of Law & Technology).
93 See supra note 92; Press Release, R.L. Polk, Britain's Car Population Hits
27.7 Million: 1.1 Cars Per Household (Mar. 4, 2002), at
http://www.polkglobal.com/news/press-release_20020304_001.htm (on file
with the North Carolina Journal of Law & Technology).
94 Duane A. Daiker, Note, Florida'sMotor Vehicle Warranty Enforcement Act.
Lemon-Aidfor the Consumer, 45 FLA. L. REv. 253, 272 (1993); Telephone
Interview with Michael Wendy, CompTIA (Mar. 21, 2003).
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be increased production
costs that would ultimately be passed on to
95
the consumer.
B. Notice of Purchaser's Rights
Each of the bills requires that computer manufacturers
96
provide purchasers with notice of their rights under the Act.
Further, manufacturers and retailers must explain these rights to
purchasers by a written statement, and then secure a signed
acknowledgement from consumers that they understand their
rights. 97 Until the vendor secures this acknowledgement, the time
limits on coverage" do not toll.99
Opponents of the Act complain that this notice requirement
places a terrific burden on businesses.100 Opponents stress that not
only would manufacturers have more record keeping involved with
the sale of PCs, but they would also have to take the time to
explain the law if they sell directly to consumers.10' All of these
extra steps seem to place obstacles in the way of the consumer who
simply wishes to purchase a computer.' 0 2 This seems like a
daunting task, particularly for manufacturers who sell through
retailers.
Though this burden appears unfair, public policy requires
that consumers receive notification of their rights. The American
legal system, as well as society as a whole, values full disclosure of
parties' rights. For example, the Truth in Lending Act 10 3 states
that "economic stabilization would be enhanced and the
95Daiker,

supra note 93; Telephone Interview with Michael Wendy, CompTIA
(Mar. 21, 2003).
96 Tenn. S.B. 2642 § 3(a); Il. H.B. 1046 § 10(a); Penn. H.B. 1817 § 3(a).

97 Tenn. S.B. 2642 § 3(a); 111. H.B. 1046 § 10(a); Penn. H.B. 1817 § 3(a).

98 Tenn. S.B. 2642 § 4; 111.
H.B. 1046 § 15; Penn. H.B. 1817 § 4.
99 Tenn. S.B. 2642 § 3(a);Ill. H.B. 1046 § 10(a); Penn. H.B. 1817 § 3(a).
100

CompTIA, CompTIA and ComputerLemon Laws, availableat

http://www.comptia.org/sections/publicpolicy/initiatives/lemonlaw.asp (last
visited Mar. 6, 2003) (on file with the North Carolina Journal of Law &
Technology).
101
Telephone Interview with Michael Wendy, CompTIA (Mar. 21, 2003).
102

'0'15 U.S.C. § 1601
1d. (2001).
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competition among the various financial institutions and other
firms engaged in the extension of consumer credit would be
strengthened by the informed use of credit.' '0 4 Likewise, the
MMWA requires full and conspicuous disclosure in plain
language. 10 5 Thus, the Act promulgates this value in its insistence
that simply stating a consumer "may also have other rights that
vary from state
to state (or jurisdiction to jurisdiction)" is
10 6
insufficient.

In order to ensure that the notice requirement is fully met,
state legislatures should consider including a provision that

provides for a uniform statement to be given to computer
purchasers. Pennsylvania's car lemon law has such a provision:
The Attorney General shall prepare and publish in
the Pennsylvania Bulletin a statement which
explains a purchaser's rights under this law.
Manufacturers shall provide to each purchaser at the
time of original purchase of a new motor vehicle a

written statement containing a copy of the Attorney
General's statement and a listing of zone offices,
with addresses and phone numbers, which can be

contacted by the purchaser for the purpose of 0 7
securing the remedies provided for in this act.'

1
o4
Id. § 1601(a). See Hickman v. Cliff Peck Chevrolet, Inc., 566 F.2d 44, 46
(8th Cir. 1977) (noting that the Truth in Lending Act was enacted to promote
full disclosure of consumer credit so buyers could make informed choices in
credit transactions); Desselles v. Mossy Motors, Inc., 442 F. Supp. 897, 900
(E.D. La. 1978) (noting itemized provisions of Truth in Lending Act and
Regulation Z were enacted to accomplish meaningful disclosure of terms).
105 "In order to improve the adequacy of information available
to consumers,
prevent deception, and improve competition in the marketing of consumer
products, any warrantor warranting a consumer product to a consumer by means
of a written warranty shall, to the extent required by rules of the Commission,
fully and conspicuously disclose in simple and readily understood language the
terms and conditions of such warranty." 15 U.S.C. § 23G2(a). The MMWA
also authorizes the Federal Trade Commission (FTC) to create rules governing
disclosure of written warranties. See 16 C.F.R. § 701.1-702.3 (2003).
106 Dell, supra note 17.
107PA. STAT. ANN. tit. 73, § 1953 (West 2003).
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A provision like this in the Computer Lemon Act would certainly
increase the likelihood that consumers would understand their
rights, but this approach alone may not be enough.
Experience with the MMWA has shown that merely
requiring sellers to provide written statements of consumer rights
is ineffective.' ° 8 Thus, state legislatures may want to consider
initiating a media campaign to educate consumers about their
rights under the Act. Media campaigns are used to educate the
laws.l°9 If well planned,
population about a variety of different
they can be quite successful."X0
C. Notice of Software Conflicts
The bills also require that manufacturers disclose the
name of all software programs that may cause operating
problems with the computer.l111 The burden rests on
manufacturers to establish that such. a disclosure was made to
each consumer.'12 This requirement is strengthened because
manufacturers may not defend a manufacturing defect on the
basis that the problem was caused by faulty software. In the
language of the bills, the manufacturer cannot make this
defense:
(1) If the software was preinstalled by the
manufacturer.
(2) Unless the manufacturer produces an expert
witness at the proceedings who examined the
computer device and can specify the exact cause
and correction of the problem.
108

Vogel, supra note 3, at 610-11, 646.

See Robert S. Adler & R. David Pittle, Cajolery or Command: Are
Education Campaigns an Adequate Substitutefor Regulation, I YALE J. ON REG.
159 (1984).
109

l10 For example, the success of the 2000 Census was in large part based on a
media campaign. Margo Anderson and Stephen E. Fienburg, The 2000 Census:
Litigation, Results, andImplication, 77 N.D. L. REV. 665, 676 (2001) ("The

early mail response rate of more than 67% was attributed to the media campaign
....1).

..Tenn. S.B. 2642 § 3(b); 11. H.B. 1046 § 10(b); Penn. H.B. 1817 § 3(b).
112 Tenn. S.B. 2642 § 3(b); I11.H.B. 1046 § 10(b); Penn. H.B. 1817 § 3(b).
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(3) Unless the manufacturer has strictly complied
''3
with the notice provisions ....
This requirement is so controversial that it caused Illinois
legislators to strike the provision." 4 Part of the controversy stems
from the idea that in order to comply with this obligation;
manufacturers would likely have to employ numerous software
testers.
The disclosure requirement and the defense prohibition
were included in the initial drafts of this legislation because so
many technical support representatives attribute computer
problems to software conflicts. 115 For example, Elizabeth,

16

a

student at the University of North Carolina School of Law, called
the manufacturer of her computer when she was having difficulties
accessing her word processing software. The technical support
representative informed her that it was a "software conflict" ' 1 7 and
claimed they were not responsible for any problems caused by
software, even though the manufacturer itself installed the word
processing software. Elizabeth is not alone in her difficulties.
Although the statutory requirement may require some clarification
prior to passage, it is needed to protect consumers from
manufacturer-installed software problems that prevent them from
using their computers.

Tenn. S.B. 2642

"1
114 See

§ 8; 111. H.B. 1046 § 35; Penn. H.B. 1817 § 8.

Status of H.B. 1046, supra note 81; H.B. 1046 amend. 1, 92nd Gen.

Assem. (Ill. 2001), availableat
http://www.legis.state.il.us/legislation/legisnet92/hbgroups/hb/920HB I046hamO
01 .html (last visited Mar. 6, 2003) (on file with the North Carolina Journal of
Law & Technology). Craig Kimmel explained that manufacturers do not want
to take responsibility for software issues. Telephone Interview with Craig
Kimmel, Partner, Kimmel & Silverman (Feb. 5, 2003).
115 Telephone Interview with Craig Kimmel, Partner, Kimmel &
Silverman
(Feb. 5, 2003).
116 Name changed for anonymity. This is a true story from
one of the author's
classmates. In the end, Elizabeth purchased and installed a new operating
system to solve the problem.
117 The version of word processing software she had chosen conflicted
with the
operating system she had chosen, both of which were installed by the
manufacturer.
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D. Steps for Relief
The Act specifies requirements for the repair process. The
manufacturer is required to repair any computer device within five
business days after receiving notice from the purchaser of a
problem, with a reasonable time allowed for shipping." 8 Further:
(i) If onsite service is provided for in the
warranty, repairs shall be made at the
purchaser's location without charge.
(ii) If onsite service is not specified in the
warranty, the manufacturer shall arrange and
pay for the cost of shipping from the
purchaser's location.
(iii) A purchaser who at the manufacturer's
direction conducts diagnostic, troubleshooting
or attempted repairs, including, but not limited
to, partial disassembly, shall for the purposes
of this act be considered the same as if the
repairs were attempted by the manufacturer
itself.
(iv) All repairs shall be guaranteed by the 9
manufacturer for a term of two years.1
If a repair is ineffective, the manufacturer must make a second
attempt at the purchaser's location within three business days. 20
This is a particularly important requirement because returning a PC
to the manufacturer for repair means it will likely be gone for
several days.
The specificity of its provisions is yet another way in which
the Act improves upon car lemon statutes by significantly reducing
the burden on the consumer.121 Although computer manufacturers
complain that meeting these requirements might be impossible, the
fact is that they are selling machines that people intend to use on a
daily basis for a variety of tasks, ranging from professional use to

..8

Tenn. S.B. 2642 § 4(b); Ill. H.B. 1046 § 15(b); Penn. H.B. 1817 § 4(b).

1 Penn. H.B. 1817 § 4(b). See Tenn. S.B. 2642 § 4(b); Il1.H.B. 1046 § 15(b).
Tenn. S.B. 2642 § 4(c); 111. H.B. 1046 § 15(c); Penn. H.B. 1817 § 4(c).
121 See Vogel, supra note 3, at 645.
120
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research. 122 Moreover, people spend more time on their computers
than in their cars. 123 Giving manufacturers only five days to repair
a machine sold to a consumer for regular and frequent use is not an
unreasonable expectation. 124

E. Remedies
Under the Act, if the second attempt at repair also fails, the
purchaser has the option to either (1) receive a refund of the full
purchase price or (2) receive a brand new computer of equal or
greater value than the original purchase price of the faulty
computer. 125 If there is more than one defect, a second repair
122 Adults

and children alike use their computers to access the Internet for

communication, research, and job-related tasks. Newburger, supra note 16, at
8-9.
123Three out of four respondents to a survey in Seattle use their computer at
least seven hours a week. CITY OF SEATTLE INFORMATION TECHNOLOGY
INDICATORS PROJECT, supra note 90, at 8. Of the same group, one out of four
use the computer for more than fifty-six hours per week; respondents with a
computer at home use their computers at an average of twenty-eight hours per
week. Id. The average commute in 2000 was almost twenty-six minutes, which
equals less than five hours per week. Kevin Pollard, Going to Work:
Americans' Commuting Patterns in 2000, Population Reference Bureau,
availableat
http://www.ameristat.org/Content/NavigationMenu/Ameristat/Topics 1/2000Cen
susl/Going_to Work _Americans CommutingPatterns in_2000.htm (2003)
(on file with the North Carolina Journal of Law & Technology).
124 Car lemon laws generally consider reasonable attempts to repair to take less
than thirty days in a year. See, e.g., S.D. CODIFIED LAWS §§ 32-6D-5 (Michie
2003); CONN. GEN. STAT.

§§ 42-179(e) (2003).

Computer manufacturers receive a total of eleven days before their
attempts at repair become unacceptable under the Act. See Tenn. S.B. 2642
§ 4(b); Ill. H.B. 1046 § 15(b); Penn. H.B. 1817 § 4(b). Special consideration
should be given to computers, especially in light of the fact that few people have
back-up computers that are sufficient to meet their needs. Further, five days is
reasonable considering the average computer repair only takes one to two hours.
Workstation Hardware Support Group, WHSG FAQ, at http://wwwwhsg.berkeley.edu/FAQ.html (last visited Mar. 22, 2003) (on file with the
Journal of Law & Technology); GreenLynk Technologies Inc., at
http://www.greenlynk.com/support/rates.html (last visited Mar. 22, 2003) (on
file with the Journal of Law & Technology).
125 Tenn. S.B. 2642 § 4(d); Ill. H.B. 1046 § 15(d); Penn. H.B. 1817 § 4(d).

N.C. J.L. & TECH.

[VOL. 4

attempt is not required before the purchaser may seek either of the
remedies provided for under the Act.126 Again, the Act improves
upon the UCC, the MMWA, and current car lemon laws because
of its specificity in number of repair attempts. 127 Like the UCC
which gives the seller a chance to "seasonably cure[]" defects,
many states' lemon laws simply state that a refund or replacement
is due after the manufacturer has made a "reasonable number of
attempts" to repair "any defect or condition or series of defects or
conditions which substantially impair the value of the motor
vehicle to the consumer ... ,,128
A manufacturer that refuses to honor the terms of any
warranty, including the provisions included in the Act, may be
required to pay the purchaser treble damages. 129 As with most
laws which provide courts with the option of imposing treble
damages, there are two reasons behind it. First, the provision
provides an incentive for consumers to undertake legal action
against computer manufacturers that fail to comply with their
warranties.
Because litigation often requires an enormous
amount of a plaintiff's time and resources, this is especially
important in cases concerning lemon computers because
consumers generally spend only a few thousand dollars on their
126

Tenn. S.B. 2642 § 4(d)(2); Ill. H.B. 1046 § 15(d)(2); Penn. H.B. 1817

§ 4(d)(2).
127

See Vogel, supra note 3, at 645.
e.g., N.C. GEN. STAT. § 20-351.3 (2003); U.C.C. § 2-608(a)(1) (2002).
Tenn. S.B. 2642 § 4(g); 111. H.B. 1046 § 15(g); Penn. H.B. 1817 § 4(g).
See W. Stephen Cannon, The Administration'sAntitrust Remedies Reform

121 See,
129
130

Proposal: Its Derivationand Implications, 55 ANTITRUST L. J. 103, 105 (1986)
("In 1890, treble damages were intended to be a remedy that would encourage
private enforcement by giving injured persons sufficient financial incentives to
risk litigation against superior economic powers."); Stephen B. Getzoff,
Insurance Coveragefor Civil RICO Claims Against Professionals: The Impact
of Recent Trends and Developments, 28 TORT & INS. L. J. 504, 520 (1993)
("The treble damages remedy of civil RICO provides the strongest incentive for
commencing litigation under the Act."); Charles A. Sullivan, Breaking Up the
Treble Play: Attacks on the Private Treble DamageAntitrust Action, 14 SETON
HALL L. REv. 17, 72-73 (1983) ("The possibilities of attorneys' fees and treble
damages make practicable actions which would otherwise not be brought. If we
are to take antitrust law seriously, it may be necessary to provide such incentives
for enforcement.").
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machine. 131 Second, it encourages manufacturers to honor their
warranties. 132 Courts will be more likely to punish computer
manufacturers who have failed to live up to their duties to deter
others contemplating similar actions. 133
A purchaser may initiate a civil action to recover any
remedies specified in the Act. 134 If the purchaser prevails, she is
entitled to an additional award of $6,000135 as well as reasonable
attorney's fees,' 36 costs, and expert witness expenses.13 7 This
provision is invaluable because the vast majority of computers
purchased cost less than three thousand dollars, and attorney's fees
can range from just a few hundred dollars to tens of thousands of
dollars. 138 The high cost of pursuing a remedy alone is enough to
dissuade most people from such an undertaking. Placing the
131 Telephone Interview with Craig Kimmel, Partner, Kimmel & Silverman
(Apr. 2, 2003).
132 Id.
133 See Jay P. Kesan, Symposium, Carrotsand Sticks to Create a Better Patent

System, 17 BERKELEY TECH. L.J. 763, 794 (2002) ("Punitive and deterrent
rationales could support double or treble damages.").
134 Tenn. S.B. 2642 § 6(a); Ill. H.B. 1046 § 25(a); Penn. H.B. 1817 § 6(a).
13' The figure of $6,000 is intended to promote judicial economy by encouraging
settlement and by discouraging appeals by manufacturers in cases where the
consumer's claim has merit. Further, considering the fact that consumers
generally spend about one to two thousand dollars on the product, the figure is
high enough to encourage manufacturers to produce quality products and act in
accordance with their warranties, but it is also low enough so as to avoid
bankrupting manufacturers. Telephone Interview with Craig Kimmel, Partner,
Kimmel & Silverman (Apr. 2, 2003).
136 Tenn. S.B. 2642 § 7; Ill. H.B. 1046 § 30; Penn. H.B. 1817 § 7.
117 Tenn. S.B. 2642 § 6(b); Ill. H.B. 1046 § 25(b); Penn. H.B. 1817 § 6(b).
138 The Law Offices of Michael T. Flinn cite two warranty cases in which
attorney's fees were awarded; one consumer received $15,000 and the other
$50,176. Sources ofApplicable Law for Lemon Cars, Law Offices of Michael
T. Flinn, at http://www.defect.com/Lemonlaw.htm (last visited Mar. 19, 2003)
(on file with the North Carolina Journal of Law & Technology). In a case
regarding a motor home, the purchaser received an award of $75,000 in
attorney's fees. Neal v. SMC Corp., 2003 WL 360503, at *1 (Tex. App. 2003).
The wide disparity in awards of attorney's fees is due to several factors,
including the experience of the attorney and the eagerness with which the
defendant pursues the case. Telephone Interview with Craig Kimmel, Partner,
Kimmel & Silverman (Apr. 2, 2003).
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burden on manufacturers
creates a greater incentive for them to sell
39
only quality products.1

E. Opposition and Response
The Computing Technology Industry Association
(CompTIA) asserts "[p]roposed computer lemon laws are the least
effective tools to rectify and/or prevent these failures."' 40
CompTIA claims that lemon laws "[r]aise prices and limit
consumer choices[,] [a]re unnecessary and onerous due to existing
federal and state laws that provide fair redress for defective
computers and telecommunications equipment[, and p]lace a
tremendous burden on businesses, especially small IT companies
14 1
that manufacture, sell and/or service the majority of computers."'
It is interesting that car manufacturers made these exact same
arguments against car lemon laws twenty years ago.142 Of course,
that did not prevent state legislatures from passing car lemon laws.
Moreover, lemon laws did not stop car manufacturers from
continuing to produce cars. The laws simply made manufacturers
more accountable for delivering reliable machines. In fact, most
car manufacturers today believe quality cuts costs. 143 Given that
computer manufacturers have expressed concerns similar to the
concerns expressed by car manufacturers during the debate on car
lemon laws, it is likely that computer lemon laws will not bankrupt
the computer industry. Instead, the accountability that computer
lemon laws would bring would likely usher in greater market
predictability and stability.

139Because manufacturers want to avoid paying thousands of dollars for
litigation expenses, they would likely strive for higher quality products and
service to avoid litigation.
140 CompTIA, supra note 100.
141 id.
142See supra Part IIl.A, 3.
141 CaliforniaMarks 20th Anniversary of Lemon Law (Minn. Public Radio, June

21, 2002), availableat 2002 WL 7056151.
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Seeking Lemon Aid Now

Despite the failures of general consumer protection laws
and the current lack of state legislation, there are several things
consumers can do now to help protect themselves from being taken
advantage of or ignored by a computer manufacturer.
A. Steps to Take
Buy smart. The most important recommendation is to buy
a computer from a reputable manufacturer known for producing
reliable PCs.144 Purchasers should consult consumer guides, such
as Consumer Reports and PC World, to evaluate the quality of
machines available on the market.
If purchasing a computer from a manufacturer, consumers
must choose a reputable company, preferably one with a generous
return policy. 145 Because most manufacturers do not have return
policies, a savvy consumer should
consider this when shopping
14 6
retailer.
a
use
to
prefer
and may
Consumers should always pay for computers with a credit
card. Should computer problems become discernable soon after
purchase, a consumer may withhold
payment under the federal Fair
47
Credit Billing Act (FCBA).1
When a person who honors a credit card fails to
resolve satisfactorily a dispute as to property or
services purchased with the credit card in a
consumer credit transaction, the cardholder may
assert against the card issuer all claims ... and
defenses arising out of the transaction
and relating
48
to the failure to resolve the dispute.'

144 Lemon Aid, supra note 65.
145

Id.

146

id.

147 Id.;

see also 15 U.S.C. § 1666i (2001). The FCBA can be found at 15 U.S.C.

§§ 1666-1666j (2001).
141

12 C.F.R. § 226.12(c)(1) (2003).
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Further, the FCBA limits the cardholder's liability to $50,14' and
the cardholder may withhold payment up to the amount of credit
outstanding for the computer that gave rise to the dispute plus any
finance charges added to that amount. 150 To make a complaint, the
consumer must promptly notify the credit card company to explain
that the cardholder is "being billed for goods that weren't delivered
as agreed."' 5' After all, the purchaser agreed to purchase a
working computer, not a defective one. If avoidable, consumers
should not subscribe to an installment payment loan because these
15
plans take away any and all rights under the FCBA. 1
Once the consumer has made the decision to purchase, the
consumer must save all documentation, including:
* The computer's shipping container(s), with
product serial numbers and bar code stickers
and every bit of Styrofoam, cardboard, and
plastic the computer was packed in (return
policies typically require that the machine be
returned in its "original packing materials").
* All sales receipts, shipping invoices, delivery
acknowledgments, and credit-card statements,
and any other documents related to the
purchase.
" All repair orders, problem diagnoses, and
invoices.
* All warranties, owners [sic] manuals,
registration cards, and other paperwork....

49

1
50

Id. § 226.12(b)(1).

1 Id. § 226.12(c)(1).

151ConsumerReports.org,

What to Do with a Problem Computer:' State

Legislatures, availableat

http://www.consumerreports.org/main/detailv2.jsp?CONTENT%3C%3Ecntid =
84951 &FOLDER%3C%3Efolder id=84747 (last visited on Mar. 6, 2003) (on
file with the North Carolina Journal of Law & Technology).

152 ConsumerReports.org, What to Do with a Problem Computer. Action Plan,
availableat

http://www.consumerreports.org/main/detailv2.jsp?CONTENT%3C%3Ecntid=
84763&FOLDER%3C%3Efolderid=84747 (last visited on Mar. 6, 2003) (on
file with the North Carolina Journal of Law & Technology).
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*

Any print advertising material or copies of webpage files that made claims, promises, or
inducements to get you to buy the PC.
* Incident numbers given to you by tech support.
* Copies of all letters written by you, the retailer,
the repair people, the computermaker,
and
153
involved.
else
anyone
If a consumer purchases a defective computer from a
retailer, the purchaser should immediately return to the store, state
that the PC is defective, and ask for an exchange or a refund. If the
store refuses to accept the return, the purchaser should send both
the store and the manufacturer a letter of complaint identifying the
defect(s) ascertained
by reasonable inspection and requesting the
54
remedy sought.'
If unable to return a defective computer immediately
because the problem goes undiscovered for months or a
consumer's attempts to return the computer were rebuffed, the
purchaser must call the manufacturer's technical support. She
must document everything she has done to fix her computer as
advised by technical support staff. This means noting to whom she
spoke, for how long, what their suggestions were, and what actions
were taken to attempt to remedy the problem. Some technical
support representatives do not accurately document all calls
received, and there is no way to make sure that they have done so
correctly. 155 The information the customer records can be

153 id.

154 Id.
155One

consumer has found that technical support representatives do not log

details for all calls received due to time constraints. Posting of Disgruntled
Insider, to http://www.mrcranky.com/movies/apostle/24.html (Feb. 12, 1998)
(on file with the North Carolina Journal of Law & Technology). See also
Logging Tech Support Calls, at
http://www.techsupportforum.com/showthread.php?s=&threadid=5127 (last
visited Apr. 10, 2003) (on file with the North Carolina Journal of Law &
Technology).
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important if she should later have to prove that she attempted to
resolve the problem by working with the company. 156
In the majority of cases, these steps should resolve most
consumers' problems. There are instances, however, when
problems continue. If the manufacturer refuses to refund the
purchase price or replace the computer, the purchaser should
consider seeking outside assistance. Outside assistance may
include registering a complaint with the Better Business Bureau,
157
notifying local media, or contacting an attorney.
B. Assisting in Collective Efforts
A consumer's bad experience may be of interest to groups
that might put pressure on a particular manufacturer as part of their
own investigations. For example, a state attorney general may
have received several complaints about a particular company or
may be conducting an investigation in which a consumer might
provide another example. 158 A frustrated consumer might also
consider contacting state legislatures regarding a particular case.
Specifically, she could write to the sponsors of the Illinois,
Pennsylvania, and Tennessee bills so that they might use her
example to better demonstrate the need for legislation.' 59 A
purchaser might also write to her own state legislators to suggest
that they consider similar measures. After all, "[n]o legislation
passes simply because it's a good idea. ' 6 Sponsors of any
legislation need support for their assertions, and consumers' stories
fulfill that prerequisite.

156

ConsumerReports.org, supra note 152 (advising that several attempts to

resolve a problem may be necessary in filing a claim with a credit card company
or in litigation).
157 See id.
158Id.
159 Id.

160

ConsumerReports.org, supra note 151.
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Conclusion

Due to society's increasing reliance on computers as an
invaluable part of everyday life and the significant purchase cost of
computers, legislatures should protect computer purchasers just as
they protect automobile purchasers.
In spite of arguments to the contrary, neither the UCC nor
the MMWA provides sufficient consumer protection. Each of
these bodies of law allows too many loopholes for manufacturers
and too many uncertainties for consumers. For instance, the UCC
diminishes the protections it attempts to provide by allowing
manufacturers to limit responsibility through disclaimers. The
MMWA similarly falters by allowing great limitations to be placed
on implied warranties.
Three state legislatures have begun to lead the way by
setting out the necessary provisions of a Computer Lemon Act.
The proposed Act improves upon car lemon statutes in its
specificity, heightened protection for consumers, and increased
liability for manufacturers that fail to fulfill warranty requirements.
Until protective legislation is passed, consumers must take
action to protect themselves. Individually, consumers should make
well thought out purchases which leave many avenues for relief
should they discover defects. As a whole, those who have negative
experiences should assist in the growing consumer movement
towards the passage of the Computer Lemon Act, both in the states
that have already begun to consider it and in their home states.
Although thd majority of computer purchasers are content
with their machines and receive adequate service under their
warranties, there are a few who suffer major frustration with a
defective PC that is not repaired in a reasonable time. It is
unfortunate that a few manufacturers in the computer industry have
"failed the test of consumer satisfaction. All that the Computer
Lemon Law would do is make fair treatment the statewide
standard. And no good business should fear that."'1 61 Indeed,
161 Lemons

Online Saving State Consumersfrom Defective Computers,

Dec. 5, 1999, at E2, 1999 WL 25705154, available
at http://www.lemonlaw.com/lemonsonline.htm (last visited Mar. 6, 2003) (on
file with the North Carolina Journal of Law & Technology).
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consumers have much to gain from the Computer Lemon Law
becoming a nation-wide standard.
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